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In the 1970s, queer people built the 
gay liberation movement to challenge 
all forms of oppression. Activists 
called for law reform and an end to 
police harassment. They opposed 
discrimination at work and sexism 
in society. And they demanded the 
Canadian government stop the LGBT 
Purge. Gay liberationists protested 
outside government buildings and 
media outlets. News coverage brought 
their messages into homes across 
the country. These actions for change 
helped lay the groundwork for ending 
the Purge.

The Canadian Charter of Rights  
and Freedoms
The Canadian Charter of Rights and Freedoms, 
enacted in 1982, was a milestone in the struggle 
for 2SLGBTQI+ rights. The Charter forms part of 
Canada’s Constitution – the country’s supreme 
law, meaning that all other federal, provincial and 
municipal laws and bylaws are subject to and must 
conform to the protections of the Charter. If they do 
not, they must be modified or removed. 

Section 15 of the Charter states everyone is entitled 
to equality without discrimination. 

“Every individual is equal before and under the law 
and has the right to the equal protection and equal 
benefit of the law without discrimination and, in 
particular, without discrimination based on race, 
national or ethnic origin, colour, religion, sex, age or 
mental or physical disability.”

Unfortunately, after much debate, the term “sexual 
orientation” was not included in the list of protected 
rights in the Charter.

The military and the RCMP continued to discriminate 
against queer people and to purge them from  
service. Activists pressured the government to stop 
these violations. 

Challenging the Charter
Many Purge survivors invoked the Charter to 
challenge unjust treatment. By taking legal action, 
they forced the government to end its policies  
of discrimination. They created the conditions  
for change.

Demanding Change
Lesson Four: Backgrounder

Whereas Canada is founded upon principles that recognize the 
supremacy of God and the rule of law: 

Guarantee of Rights  
and Freedoms 
1. The Canadian Charter of Rights and Freedoms guarantees 

the rights and freedoms set out in it subject only to such reasonable limits 
prescribed by law as can be demonstrably justified in a free and democratic 
society. 

Fundamental Freedoms 
2. Everyone has the following fundamental freedoms: (a) freedom 

of conscience and religion; (b) freedom of thought, belief, opinion and 
expression, including freedom of the press and other media of communication; 
(c) freedom of peaceful assembly; and (d) freedom of association. 

Democratic Rights 
3. Every citizen of Canada has the right to vote in an election of 

members of the House of Commons or of a legislative assembly and to be 
qualified for membership therein. 4.(1) No House of Commons and no 
legislative assembly shall continue for longer than five years from the date 
fixed for the return of the writs at a general election of its members. (2) In time 
of real or apprehended war, invasion or insurrection, a House of Commons 
may be continued by Parliament and a legislative assembly may be continued 
by the legislature beyond five years if such continuation is not opposed by 
the votes of more than one-third of the members of the House of Commons 
or the legislative assembly, as the case may be. 5. There shall be a sitting of 
Parliament and of each legislature at least once every twelve months. 

Mobility Rights 
6.(1) Every citizen of Canada has the right to enter, remain in and 

leave Canada. (2) Every citizen of Canada and every person who has the status 
of a permanent resident of Canada has the right (a) to move to and take up 
residence in any province; and (b) to pursue the gaining of a livelihood in 
any province. (3) The rights specified in subsection (2) are subject to (a) 
any laws or practices of general application in force in a province other than 
those that discriminate among persons primarily on the basis of province 
of present or previous residence; and (b) any laws providing for reasonable 
residency requirements as a qualification for the receipt of publicly provided 
social services. (4) Subsections (2) and (3) do not preclude any law, program 
or activity that has as its object the amelioration in a province of conditions of 
individuals in that province who are socially or economically disadvantaged 
if the rate of employment in that province is below the rate of employment in 
Canada. 

Legal Rights 
7. Everyone has the right to life, liberty and security of the person and 

the right not to be deprived thereof except in accordance with the principles 
of fundamental justice. 8. Everyone has the right to be secure against 
unreasonable search or seizure. 9. Everyone has the right not to be arbitrarily 
detained or imprisoned. 10. Everyone has the right on arrest or detention (a) 
to be informed promptly of the reasons therefor; (b) to retain and instruct 
counsel without delay and to be informed of that right; and (c) to have 
the validity of the detention determined by way of habeas corpus and to be 
released if the detention is not lawful. 11. Any person charged with an offence 
has the right (a) to be informed without unreasonable delay of the specific 
offence; (b) to be tried within a reasonable time; (c) not to be compelled to 
be a witness in proceedings against that person in respect of the offence; (d) 
to be presumed innocent until proven guilty according to law in a fair and 
public hearing by an independent and impartial tribunal; (e) not to be denied 
reasonable bail without just cause; (f) except in the case of an offence under 
military law tried before a military tribunal, to the benefit of trial by jury 
where the maximum punishment for the offence is imprisonment for five 
years or a more severe punishment; (g) not to be found guilty on account of 
any act or omission unless, at the time of the act or omission, it constituted 
an offence under Canadian or international law or was criminal according to 
the general principles of law recognized by the community of nations; (h) if 
finally acquitted of the offence, not to be tried for it again and, if finally found 
guilty and punished for the offence, not to be tried or punished for it again; 

and (i) if found guilty of the offence and if the punishment for the offence has 
been varied between the time of commission and the time of sentencing, to the 
benefit of the lesser punishment. 12. Everyone has the right not to be subjected 
to any cruel and unusual treatment or punishment. 13. A witness who testifies 
in any proceedings has the right not to have any incriminating evidence so 
given used to incriminate that witness in any other proceedings, except in a 
prosecution for perjury or for the giving of contradictory evidence. 14. A party 
or witness in any proceedings who does not understand or speak the language 
in which the proceedings are conducted or who is deaf has the right to the 
assistance of an interpreter. 

Equality Rights 
15.(1) Every individual is equal before and under the law and 

has the right to the equal protection and equal benefit of the law without 
discrimination and, in particular, without discrimination based on race, 
national or ethnic origin, colour, religion, sex, age or mental or physical 
disability. (2) Subsection (1) does not preclude any law, program or activity 
that has as its object the amelioration of conditions of disadvantaged 
individuals or groups including those that are disadvantaged because of race, 
national or ethnic origin, colour, religion, sex, age or mental or physical 
disability. 

Official Languages  
of Canada 
16.(1) English and French are the official languages of Canada and 

have equality of status and equal rights and privileges as to their use in all 
institutions of the Parliament and government of Canada. (2) English and 
French are the official languages of New Brunswick and have equality of 
status and equal rights and privileges as to their use in all institutions of the 
legislature and government of New Brunswick. (3) Nothing in this Charter 
limits the authority of Parliament or a legislature to advance the equality of 
status or use of English and French. 16.1(1) The English linguistic community 
and the French linguistic community in New Brunswick have equality of status 
and equal rights and privileges, including the right to distinct educational 
institutions and such distinct cultural institutions as are necessary for 
the preservation and promotion of those communities. (2) The role of the 
legislature and government of New Brunswick to preserve and promote the 
status, rights and privileges referred to in subsection (1) is affirmed. 17.(1) 
Everyone has the right to use English or French in any debates and other 
proceedings of Parliament. (2) Everyone has the right to use English or French 
in any debates and other proceedings of the legislature of New Brunswick.18.
(1) The statutes, records and journals of Parliament shall be printed and 
published in English and French 
and both language versions are 
equally authoritative. (2) The 
statutes, records and journals of 
the legislature of New Brunswick 
shall be printed and published 
in English and French and both 
language versions are equally 

authoritative.19.(1) Either English or French may be used by any person 
in, or in any pleading in or process issuing from, any court established by 
Parliament. (2) Either English or French may be used by any person in, or in 
any pleading in or process issuing from, any court of New Brunswick. 20.(1) 
Any member of the public in Canada has the right to communicate with, and 
to receive available services from, any head or central office of an institution 
of the Parliament or government of Canada in English or French, and has the 
same right with respect to any other office of any such institution where (a) 
there is a significant demand for communications with and services from that 
office in such language; or (b) due to the nature of the office, it is reasonable 
that communications with and services from that office be available in both 
English and French. (2) Any member of the public in New Brunswick has the 
right to communicate with, and to receive available services from, any office 
of an institution of the legislature or government of New Brunswick in English 
or French. 21. Nothing in sections 16 to 20 abrogates or derogates from any 
right, privilege or obligation with respect to the English and French languages, 
or either of them, that exists or is continued by virtue of any other provision 
of the Constitution of Canada.22. Nothing in sections 16 to 20 abrogates or 
derogates from any legal or customary right or privilege acquired or enjoyed 
either before or after the coming into force of this Charter with respect to any 
language that is not English or French. 

Minority Language  
Educational Rights 
23.(1) Citizens of Canada (a) whose first language learned and still 

understood is that of the English or French linguistic minority population 
of the province in which they reside, or (b) who have received their primary 
school instruction in Canada in English or French and reside in a province 
where the language in which they received that instruction is the language of 
the English or French linguistic minority population of the province, have the 
right to have their children receive primary and secondary school instruction 
in that language in that province. (2) Citizens of Canada of whom any child 
has received or is receiving primary or secondary school instruction in English 
or French in Canada, have the right to have all their children receive primary 
and secondary school instruction in the same language. (3) The right of 
citizens of Canada under subsections (1) and (2) to have their children receive 
primary and secondary school instruction in the language of the English 
or French linguistic minority population of a province (a) applies wherever 
in the province the number of children of citizens who have such a right is 
sufficient to warrant the provision to them out of public funds of minority 

language instruction; and (b) 
includes, where the number of 
those children so warrants, the 
right to have them receive that 
instruction in minority language 
educational facilities provided out 
of public funds.

Enforcement 
24.(1) Anyone whose rights or freedoms, as guaranteed by this 

Charter, have been infringed or denied may apply to a court of competent 
jurisdiction to obtain such remedy as the court considers appropriate and just 
in the circumstances. (2) Where, in proceedings under subsection (1),a court 
concludes that evidence was obtained in a manner that infringed or denied any 
rights or freedoms guaranteed by this Charter, the evidence shall be excluded if 
it is established that, having regard to all the circumstances, the admission of it 
in the proceedings would bring the administration of justice into disrepute. 

General 
25. The guarantee in this Charter of certain rights and freedoms 

shall not be construed so as to abrogate or derogate from any aboriginal, 
treaty or other rights or freedoms that pertain to the aboriginal peoples of 
Canada including (a) any rights or freedoms that have been recognized by 
the Royal Proclamation of October 7, 1763; and (b) any rights or freedoms 
that now exist by way of land claims agreements or may be so acquired. 26. 
The guarantee in this Charter of certain rights and freedoms shall not be 
construed as denying the existence of any other rights or freedoms that exist in 
Canada. 27. This Charter shall be interpreted in a manner consistent with the 
preservation and enhancement of the multicultural heritage of Canadians. 28. 
Notwithstanding anything in this Charter, the rights and freedoms referred to 
in it are guaranteed equally to male and female persons. 29. Nothing in this 
Charter abrogates or derogates from any rights or privileges guaranteed by 
or under the Constitution of Canada in respect of denominational, separate 
or dissentient schools. 30. A reference in this Charter to a province or to the 
legislative assembly or legislature of a province shall be deemed to include 
a reference to the Yukon Territory and the Northwest Territories, or to the 
appropriate legislative authority thereof, as the case may be. 31. Nothing in this 
Charter extends the legislative powers of any body or authority. 

Application of Charter 
32.(1) This Charter applies (a) to the Parliament and government of 

Canada in respect of all matters within the authority of Parliament including 
all matters relating to the Yukon Territory and Northwest Territories; and (b) 
to the legislature and government of each province in respect of all matters 
within the authority of the legislature of each province. (2) Notwithstanding 
subsection (1), section 15 shall not have effect until three years after this 
section comes into force. 33.(1) Parliament or the legislature of a province 
may expressly declare in an Act of Parliament or of the legislature, as the case 
may be, that the Act or a provision thereof shall operate notwithstanding a 
provision included in section 2 or sections 7 to 15 of this Charter. (2) An Act or 
a provision of an Act in respect of which a declaration made under this section 
is in effect shall have such operation as it would have but for the provision 
of this Charter referred to in the declaration. (3) A declaration made under 
subsection (1) shall cease to have effect five years after it comes into force or 
on such earlier date as may be specified in the declaration.(4) Parliament or 
the legislature of a province may re-enact a declaration made under subsection 
(1).(5) Subsection (3) applies in respect of a re-enactment made under 
subsection (4). 

Citation 
34. This Part may be cited as the Canadian Charter of Rights and 

Freedoms.

“ We must now establish the basic principles, the basic values and beliefs 
which hold us together as Canadians so that beyond our regional loyalties 
there is a way of life and a system of values which make us proud of the 
country that has given us such freedom and such immeasurable joy.”

CANADIAN CHARTER 
OF RIGHTS  

AND FREEDOMS

P.E. Trudeau 1981

Image: Department of Justice Canada
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Ending the Military Purge
In 1989, Michelle Douglas launched a historic 
lawsuit against the Canadian Armed Forces (CAF) 
for discrimination and unfair dismissal. After joining 
the CAF in 1986, Douglas excelled in her training. 
She was soon assigned to the military’s Special 
Investigations Unit (SIU). She then found herself 
being investigated. She was taken to a hotel room 
in Toronto by two male members of the SIU. For two 
days, they interrogated Douglas about her sexual 
orientation and secretly videotaped the sessions. 
She later affirmed she was lesbian, which led to her 
discharge. 

But Douglas fought back by taking the military to 
court. Douglas had strong allies. Svend Robinson, 
a member of Parliament who was openly gay, 
encouraged her to take legal action with support from 
civil rights lawyers Clayton Ruby and Harriet Sachs. 

Douglas’ lawyers discovered that the military knew 
that its homophobic policies violated human rights 
law. They used Section 15 of the Canadian Charter 
of Rights and Freedoms to assert that her rights had 
been denied by the military. Such treatment could 
not be defended in court. The military settled with 
Douglas before the trial even began and formally 
ended its LGBT Purge partially because of the lawsuit 
from Birch. In 1992, she won a settlement that forced 
the military to change their policies and practices and 
end the LGBT Purge. Those who had been identified 
by the CAF for being queer were also restored to their 
proper rank. This case proved to be an early victory in 
the courts for the 2SLGBTQI+ community.

Demonstration at the 
Manitoba Legislature, 
Winnipeg, 1980. Photo: 
Doug Nicholson, The 
ArQuives: Canada’s 
LGBTQ2+ Archives  

Profile:

James Stiles 
In 1984, the RCMP forced James Stiles to 
resign as an officer because he was gay. 
He launched a lawsuit based on his right to 
equality under the Canadian Charter of Rights 
and Freedoms. He settled out of court and was 
reinstated. His case contributed to the RCMP 
formally ending its purge of LGBT service 
members in 1988. 

Profile:

Joshua Birch 
Joshua Birch 
was born in St. 
Catharines, Ontario, 
and grew up in 
Windsor, Ontario. 
In 1992, he took the 
Canadian military 
to court for purging 
him on “medical 
grounds” in 1989. 
Consequently, 

the courts added “sexual orientation” to 
protections under the Canadian Human Rights 
Act. Birch’s case expanded 2SLGBTQI+ rights 
under the law, setting precedent for future 
legal actions. The emotional impact of being 
purged was immense. Birch died by suicide 
five months after the verdict.
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Charter Challenge – Egan v. Canada (1995)

The Canadian Charter of Rights and Freedoms is a 
part of the Canadian Constitution that protects the 
rights and freedoms of Canadians. The Charter came 
into force in 1982.

Only one province in the country recognized sexual 
orientation as a protected human right at that time 
(Quebec, since 1977). 

Section 15 of the Canadian Charter of Rights 
and Freedoms:

“Every individual is equal before and under the law 
and has the right to the equal protection and equal 
benefit of the law without discrimination and, in 
particular, without discrimination based on race, 
national or ethnic origin, colour, religion, sex, age or 
mental or physical disability.”

Does this mean other human rights  
are not included?
Other rights can be “read in” by the courts. This is to 
say that, looking closely at the wording of Section 15, 
there is a specific term which allows these rights to 
be expanded. Using the words, “in particular” within 
this section allows other grounds for discrimination 
to be “read in.” The language of “in particular” 
functions to highlight that there are other grounds as 
well. In 1995, sexual orientation was read in because 
of the activism of Jim Egan.

Profile:

Jim Egan
(1921-2000)

Jim Egan (left) was a gay activist, writer, 
politician and an environmental activist. 
He was born Toronto, Ontario and died in 
Courtenay, British Columbia. Egan was the 
first person to publish long articles written 
from a gay point of view in Canada. He even 
wrote articles against the LGBT Purge in the 
1960s. He was one of the first openly gay 
politicians to serve in Canada. 

Egan is best remembered for a court 
challenge that he and his partner, Jack 
Nesbit, launched against the spousal 
allowance benefit under the Old Age Security 
Act in 1988. They fought it all the way to 
the Supreme Court of Canada. The Egan v. 
Canada decision (1995) was a partial win 
for them. They did not get their spousal 
allowance, but the courts agreed that sexual 
orientation was a protected ground of 
discrimination in the Canadian Charter of 
Rights and Freedoms. Therefore, the courts 
formally “read in” sexual orientation into the 
constitution.[1]
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[1]  thecanadianencyclopedia.ca/en/article/jim-egan

https://www.thecanadianencyclopedia.ca/en/article/jim-egan

